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No. 8105

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Commissioner of Internal Revenue,

Petitioner,

vs.

Richard S. McCreery,
RespondeMt.

On Petition for Review of Decision of the United States

Board of Tax Appeals.

BRIEF FOR RESPONDENT.

STATEMENT OF THE CASE.

This appeal involves a deficiency in income tax for

the year 1930. The undisputed facts may be sum-

marized as follows:

Buiiingame Investment Company was ors^anized by

respondent under the laws of California in 1924. (R.

28.) Certain stocks and bonds then owned by respond-

ent were transferred to Burlingame Investment Com-

pany and in exchange therefor all of the stock of

the Company was issued to respondent with the ex-

ception of two qualifying shares which were issued

to respondent's wife and son. (R. 28.) Continuously

thereafter down to and including the year 1930 the

Comy)any was engaged in the business of ow^ning,

buying and selling securities; at one time it owned



one substantial piece of real estate. Respondent was

president of the Company continuously since its or-

ganization and the sole person in charge of its active

affairs. (R. 50.)

At all times since its organization, the Burlingame

Investment Company kept separate books of account

consisting of a ledger, cash book and journal wherein

there was currently recorded all items of income, divi-

dends, interest, sales, purchases and financial trans-

actions appertaining to the Company. Similarly, re-

spondent kept separate books of account for his own

affairs. (R. 52, 53.) The Company at all times main-

tained a separate bank account. (R. 62.)

On and prior to December 30, 1930, respondent

owned certain shares of the capital stock of Stand-

ard Oil Company of California, Transamerica Corpo-

ration and Caterpillar Tractor Company. (R. 28, 29.)

On December 30, 1930, respondent unqualifiedly sold

these shares of stock to Burlingame Investment Com-

pany at the closing market quotations shown upon

the San Francisco Stock Exchange on that date. (R.

29.) Upon the sale of these shares, respondent im-

mediately endorsed the certificates therefor and caused

such certificates to be delivered to the respective trans-

fer agents for the three corporations with instruc-

tions to have new certificates issued in the name of

Burlingame Investment Company. Within a few days

thereafter, the Company received the certificates for

the stocks which it had purchased, all dated Decem-

ber 30, 1930, and issued in its name. Appropriate

book entries were made upon respondent's individual



books of account and upon the books of the Com-

pany, as of December 31, 1930, showing the sale and

charge therefor, on the one hand, and the purchase

and liability for payment of the purchase price, on

the other. (R. 29,30.) At all times respondent carried

a personal account with the corporation, which re-

flected the daily status of the account between him and

the corporation and which recorded charges and cred-

its between them. Immediately prior to the sale by

respondent to the corporation on December 30, 1930,

of the said shares of stock, the status of the personal

accomit between respondent and the corporation

showed that respondent was indebted to the corpora-

tion in the sum of $38,000.00. After respondent re-

ceived credit for $54,200.00 representing the sale price

of the stocks, his personal account, instead of show-

ing a debit balance of $38,000.00, showed a credit

balance of $16,200.00. Immediately following the fore-

going entries in the personal account, respondent was

credited on the same date with the sum of $40,000.00,

representing dividend No. 6 declared on that date by

the corporation. As a matter of fact, all dividends de-

clared from time to time by the corporation on its

outstanding shares were paid to resi)ondent, not in

cash, but by credit to his personal account; but such

dividends were returned by respondent, for income

tax purposes, as of the date of declaration and credit.

Respondent received no cash from the corporation

at the time of sale by him of the stocks, but credit

was given to respondent for the sale price on both

the books of account of respondent and Burlingame

Investment Company in the manner heretofore indi-



cated. The corporation was at all times possessed

of marketable securities several times greater than

the amount which it ow^ed to respondent. (R. 31.)

The Transamerica shares were continuously owned

and held by Burlingame Investment Company until

1932 when they were sold by the Company through a

broker on the open market. The Company received

the net proceeds of the sale and retained them solely

for itself. The shares of stock of Standard Oil Com-

pany of California and Caterpillar Tractor Com-

pany w^ere retained by Burlingame Investment Com-

pany and were still held and owned by it at the date

of trial. (R. 51, 52.) All dividends paid on the stocks

were received by Burlingame Investment Company

and retained by it for its own purposes. (R. 52.) At

no time was there any agreement whereby respond-

ent had the right to repurchase or reacquire any of the

foregoing shares of stock or any interest therein, nor

did he reacquire an}^ of said shares. (R. 52.)

In his individual income tax return for the cal-

endar year 1930, respondent claimed losses upon the

sale of the foregoing shares of stock to Burlingame

Investment Company. The Commissioner disallowed

the losses claimed by respondent upon the ground that

the sale was a ''colorable" transaction and therefore

invalid, and that even if held to be valid, no deduct-

ible loss could result because the sale was ineffectual

to remove the securities from the dominion and con-

trol of respondent. (R. 31, 32.) Accordingly, the

Commissioner determined a deficiency in income tax

of $7162.98 for the year 1930. (R. 27.) The Board



of Tax Appeals held that the claimed losses were de-

ductible under the statute and expunged the deficiency

attributable to the disallowance of such loss. The par-

ties filed recomputations showing a deficiency of

$1655.11 and the Board of Tax Appeals ordered and

decided that the correct deficiency due from respond-

ent for the year 1930 was $1655.11. (R. 34.) This lat-

ter amount is not in dispute.

The Commissioner is appealing from the decision of

the Board.

QUESTION INVOLVED.

The sole question involved herein is whether the sale

of securities by respondent during the year 1930 to

a corporation of which he was the owner of all of

the shares of stock entitles respondent to deduct, as a

loss in his income tax return for that year, the dif-

ference between the cost of the securities to respond-

ent and the price at which they were sold to such

corporation.

STATUTE INVOLVED.

The applicable statute is Section 23, subdivision (e)

of the Revenue Act of 1928, which is entitled "Deduc-

tions from Gross Income" and which provides that

"In computing net income, there shall be al-

lowed as deductions:
* ******

(e) Losses by individuals. In the case of an
individual, losses sustained during the taxable



year and not compensated for by insurance or

otherwise.

(1) if incurred in trade or business; or

(2) if incurred in any transaction entered

into for profit, though not connected with the

trade or business ; or

(3) of property not connected with the trade

or business, if the loss arises from fires, storms,

shipwreck, or other casualty, or from theft."

Revenue Act of 1928, c. 852, 45 Stat. 791.

ARGUMENT.

No principle of law is more firmly established than

the rule that a corporation and its stockholders are

separate and distinct entities. True, a corporation is

frequently referred to as a fiction. "But it leads no-

where to call a corporation a fiction. If it is a fic-

tion, it is a fiction created by law with intent that it

should be acted on as if true. The corporation is a

person and its ownership is a nonconductor that

makes it unpossible to attribute an interest in its prop-

erty to its members." (Klein v. Board of Supervisors,

282 U. S. 19, 24.) Nor is the corporate entity to be

disregarded because stock ownership is concentrated

in the hands of one person. As stated in a leading

California case, Erkenhrecher v. Grant, 187 Cal. 7, 11

:

<<* * * ^i^g mere circumstance that all the capi-

tal stock of a corporation is owned or controlled

by one or more persons, does not and should not

destroy its separate existence.
* * *>?



That concentration of stock ownership in one per-

son does not justify disregard of the separate entity

of corporation and stockholder has been consistently

recognized by the Supreme Court in tax cases.

Burnet v. Commonwealth Improvement Co., 287

U. S. 415;

Dalton V. Boicers, 287 U. S. 404;

Burnet v. Clark, 287 U. S. 410.

Since it must be accepted as an established premise

that a corporation is, in the eyes of the law, an

entity separate and distinct from that of its sole stock-

holder, respondent must prevail in this action unless

there is some special rule applicable to the deduction

of losses resulting from sales by a sole stockholder

to the corporation or unless peculiar facts are pre-

sented in this case w^hich take the case out of the

general rule.

That there is no exception to the general rule in

cases where sales are made by an individual to a

corporation in which he is the sole stockholder has

been definitely settled by decisions of the United

States Supreme Court, and Federal Appellate Courts,

including this Court.

The exact convei'se of the situation here pros(>nted

arose in Btirnet v. Commonwealth Improvement Co.,

287 U. S. 415. The facts in that case were as fol-

lows: One Widener organized the respondent cor-

poration and transferred certain securities to it, re-
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ceiving in exchange all of its stock. One of his pur-

poses in organizing the corporation and transferring

the securities to it was to avoid multiple inheritance

taxes. Upon his death all of the stock in respondent

corporation passed to the trustees under his will.

Thereafter, the corporation transferred to the trus-

tees certain of the securities that Widener had origi-

nally delivered to the corporation. If the corpora-

tion and the trustees were to be regarded as separate

entities, a taxable gain resulted to the corporation

from this transfer but the corporation maintained that

it was merely the agent or instrumental it}' of the trus-

tees of Widener 's estate in administering their trust

and that, practically considered, the trustees and the

corporation were the same entity.

The Supreme Court held, however, that a taxable

gain resulted, stating at page 419

:

''Counsel for respondent concede that ordinar-

ily a corporation and its stockholders are sepa-

rate entities, whether the shares are divided

among many or are owned by one. Consequently,

they make no effort to support any general rule

under which a corporation and its single stock-

holder have such identity of interest that trans-

actions between them must be disregarded for

tax purposes. They submit, however, the peculiar

facts here disclosed suffice to show there was
really no income, nothing properly taxable as

such. They refer to Southern Pacific Co. v. Lowe,

247 U. S. 330, 62 L. ed. 1142, 38 S. Ct. 540, and

Gulf Oil Corp. V. Lewellyn, 248 U. S. 71, 63 L.



ed. 133, 39 S. Ct. 35, not as controlling but as in-

stances where the c^ourt looked through mere

form and regarded substance.

While unusual cases may require disregard of

corporate form, we think the record here fails to

disclose any circumstances sufficient to suppoi't

the petitioner's claim. Certainly the Improve-

ment Company and the Estate were separate and
distinct entities; the former was avowedly util-

ized to bring about a change in ownership bene-

ficial to the latter. For years they were recog-

nized and treated as different things and taxed

accordingly upon separate returns. The situa-

tion is not materially different from the not in-

frequent one where a corporation is controlled by

a single stockholder." (Italics supplied.)

The Commonwealth Improvement case, while involv-

ing a sale by the corporation to its sole stockholder at

a profit, rather than by the stockholder to the cor-

poration at a loss, definitely lays down the rule to be

applied to the instant case—namely, that gain or loss

is to be recognized in transactions between corpora-

tions and their sole stockholders.

In Jo7ies V. Helvering, 71 Fed. (2d) 214, the Court

of Appeals of the District of Columbia, considered a

situation identical with that presented in the in-

stant case, except that there were four stockholders

instead of one. Liberty bonds owned by the four

stockholders were sold to the corporation at the pre-

vailing market price, which was less than the price

which the stockholders had j)aid for the bonds. The

purchase price was represented by a credit to each
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of the stockholders on the books of account of the

corporation. In holding that the transaction was ef-

fective to establish deductible losses, for income tax

purposes, as to the four stockholders, the Court stated

at pages 216 and 217

:

"We fully agree with the Board that the tax-

payers had the power to cause the corporation

to take the bonds at such price as taxpayers might

impose, and, if taxpayers had used this power
to make the sale at a fictitious price and thereby

create, or attempt to create, a fictitious loss for

deduction purposes, we should have an altogether

different case and one we should not hesitate

to brand as fraudulent in fact, but here, admit-

tedly, the price at which the bonds were sold to

the corporation was the market price at the time

of sale, and, if the sale was otherwise bona fide,

the claimed amount of loss is uncontested.

That brings us back to the single query whether

the possession of the power to do the thing

the Board denounces, that is to say, the ability

through stock ownership to control the corporate

action, is sufficient to make a sale otherwise un-

objectionable subject to be treated as a nullity for

tax purposes. The only argument that can be

urged in the affirmative is that it is against pub-

lic policy to allow a taxpayer to incorporate his

business in such a way as through manipulation

or transfers between himself and it he can place

the one or the other beyond the reach of the tax-

ing statutes, and there is great force to the argu-

ment. But, so far as we know, in the cases

where the element of fraud in fact is lacking, it

has been the invariable holding that a taxpayer

may resort to any legal methods available to him
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to diminish the amount of his tax liability. Bul-

len V. State of Wisconsin, 240 U. S. 625, 630, 36

S. Ct. 473, 60 L. ed. 830. In Iowa Bridge Co.

V. Commissioner, supra, at page 781 of 39 F.

(2d) Judge Gardner, speaking for the Court of

Appeals in the Eighth Circuit, said: 'In fact, it

is held that even though the transaction is a de-

vice to avoid the burden of taxation, or to lessen

that burden, it is not for that reason alone ille-

gal'. See also United States v. Isham, 17 Wall.

496, 506, 21 L. Ed. 728. * * * In December, 1921,

the corporation bought the bonds and paid for

them by crediting the account of each taxpayer

in the amount he was entitled to receive, and
thereafter it continued to hold the bonds as abso-

lute owner. That the result of this was to en-

able taxpayers to claim a deductible loss in their

income and at the same time, by reason of control

of the corporation, to retain an indirect interest

in the bonds is undoubtedly true, but it is for

the legislature, and not the courts to find a way
of taxing such a transaction. As the matter now
stands, inequitable as it may appear, there is

no statute condemning it. The Supreme Court

has been at great pains to point out time and
again that a corporation is a legal entity and
as such wholly different and distinct from its

shareholders."

In view of the decision of the Supreme Court in

the Commomvealth Jmproxiement case, supra, and the

decision of the Court of Appeals of the District of

Columbia in the Jones case, the holding of this Court

in Commissioner v. Eldridge, 79 Fed. (2d) 629, was

inevitable. That decision, as petitioner frankly ad-



12

mits on page 26 of its brief in this case 'Svas on facts

hardly distinguishable from those in the instant case".

All of the stock in the vendee corporation was com-

munity property of the two respondents. Respond-

ents transferred securities to the corporation receiv-

ing no cash therefor, but being credited on the books

of the corporation with the market value of the securi-

ties. This Court, in holding that the transfers to the

corporation resulted in a deductible loss, stated:

'^ Generally, in tax cases, as in other cases, a

corporation and its stockholders are to be treated

as separate entities. Burnet v. Clark, 287 U. S.

410, 415; Burnet v. Commonwealth Improvement
Co., 287 U. S. 415, 420; Dalton v. Bowers, 287

U. S. 404, 410; Klein v. Board of Supervisors,

282 U. S. 19, 24; United States v. Phellis, 257

U. S. 156, 173; Eisner v. Macomber, 252 U. S.

189, 208; Lynch v. Hornby, 247 U. S. 339, 344.

The facts found by the Board of Tax Appeals

in this case do not, in our opinion, warrant us

in disregarding the separate entity of the cor-

poration. The fact that respondents owned all

its stock and were in complete control of it is

no reason for disregarding its separate entity.

Dalton V. Bowers, supra ; Burnet v. Common-
wealth Improvement Co., supra; United States

V. Phellis, supra; Eisner v. Macomber, supra;

Jones V. Helvering, 71 F. (2d) 214, 217.

It is argued by the Commissioner that the

transfers by respondents to the corporation were

made for the purpose of establishing a deduct-

ible loss for income tax purposes. This, if true, is

unimportant. A taxpayer may resort to any legal
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method available to him to diminish the amount

of his tax liability. Gregory v. Helvering, supra

;

Superior Oil Co. v. Mississippi, 280 U. S. 390,

395; Bullen v. Wisconsin, 240 U. S. 625, 630;

Jones V. Helvering", supra."

To the same effect, see Edwards Securities Corpora-

tion V. Commissioner, 30 B. T. A. 918, where the con-

verse situation was presented, viz.: the sale of securi-

ties by a corporation to its sole stockholder. The loss

arising from such sale was held to be deductible for

income tax purposes.

It is rather difficult to follow the argument of peti-

tioner on pages 17 to 26 of his brief. Apparently

he is contending for the rather startling proposition

that Section 23 (e) (2) of the Revenue Act of 1928

and its predecessors were never intended to apply to

losses arising from sales by a taxpayer to a solely

owned corporation, notwithstanding that the facts

clearly show that the corporation was a distinct legal

entity, that the sale was bona fide and that there was

no repurchase or intention to repurchase.

Petitioner is thus trying to read into the Revenue

Act of 1928 a provision which found its wny into

the Revenue Act of 1934, hut which was not there

prior to 1934. For the first time. Congress enacted

in the Revenue Act of 1934 a provision reading as

follows

:

''Section 24.

(a) In computing net income no deduction

shall in any case be allowed in respect of * * *
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(6) loss from sales or exchanges of property

directly or indirectly (A) between members of a

family, or (B) except in the case of distribu-

tions in liquidation, between an individual and a

corporation in which such individual owns directly

or indirectly more than 50 percentum in value of

the outstanding stock * * *>»

The House Committee report on the Revenue Act

of 1934 in referring to the addition of Section 24 (a)

(6), states as follows:

"Family loss: the bill adds to existing law

a paragraph which will deny losses to be taken

in the case of sales or exchanges of property be-

tween members of a family, or between a share-

holder and a corporation in which such share-

holder owns a majority of the voting stock. The
term 'family' is defined to include brothers and

sisters, spouse, ancestors, and lineal descendants.

Experience shows that the practice of creating

losses through transactions between members of a

family and close corporations has been frequently

utilized for avoiding the income tax. It is be-

lieved that the proposed change will operate to

close this loophole of tax avoidance."

A similar provision is embodied in the Senate Com-

mittee report on the 1934 Revenue Act.

If it was the intention of Congress under the Reve-

nue Act preceding that of 1934 not to allow losses

from sales between a shareholder and a corporation in

which such shareholder owned a majority of the voting

stock, then there was no need for the enactment of

Section 24 (a) of the 1934 law. Taxing provisions in
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a later Act may not be applied to cover omission in an

earlier Act. {Smietmika v. First Trust d Savings

Bank, 257 U. S. 602.) As was pointed out in Jones v.

Helvering, supra, in answer to a similar contention as

that made here by the petitioner

:

"That the result of this was to enable the tax-

payers to claim a deductible loss in their income

and at the same time by reason of control of the

corporation to retain an indirect interest in the

bonds, midoubtedly is true, but it is for the legis-

lature and not the court to find a tvay of taxing

such a transaction/' (Italics supplied.)

In Eaton v. White, 70 Fed. (2d) 449, the Court ad-

verted to United States v. Merriam, 263 U. S. 179,

wherein the Court said

:

"On behalf of the government it is urged that

taxation is a practical matter and concerns itself

with the substance of the thing upon which the

tax is unposed rather than with legal forms or

expressions. But in statutes levying taxes the

literal meaning of the words employed is most

important for such statutes are not to be extended

by implication be3^ond the clear import of the lan-

guage used. If the words are doubtful, the doubt

must be resolved against the government and in

favor of the taxpayer. '

'

Continuing, and on page 452, the Court said

:

"These situations only emphasize the advisabil-

ity and necessity of adhering to the well estab-

lished rules and principles in dealing with legally

established corporate entities and the status and
character of corporate shares. To abandon these

moorings, tvould create difficulties and uncertain-
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ties more objectionable in their results than any

seeming inequities which tvould be eliminated or

prevented/^

An exactly parallel situation arose under Revenue

Acts prior to that of the Revenue Act of 1921. Con-

gress for the first time included a provision in the

Revenue Act of 1921 respecting "wash sales", pro-

viding that if a person sold a security at a loss and

repurchased the same kind of security within thirty

days thereafter, in such event the loss could not be

taken for income tax purposes. Prior to the Revenue

Act of 1921, there was no such provision and both the

Commissioner and the Courts permitted a deductible

loss to be taken in such circumstances, because of the

fact that the statute created no exception to the gen-

eral rule which recognized that upon the disposition of

securities, a loss was realized, irrespective of whether

the identical securities were repurchased the very next

day.

Appeal of Pennsylvania Company for Insur-

ance on Lives and Granting Annmities, 2 B. T.

A. 48 (Acquiesced in by the Commissioner in

C. B. IV-2, p. 4) ;

Vauclain v. Commissioner, 16 B. T. A. 1005.

Petitioner in his brief has cited a great many cases

wherein the proposition is laid down that the separate

entity of a corporation will be disregarded under ex-

ceptional circumstances. It would unduly lengthen

this brief to analyze each of the cases cited by pe-

titioner. Suffice it to say that the factual situation

involved in each of such cases is so utterly different
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from that involved herein that the cases have no ap-

plication. That petitioner recognizes the inapplica-

bility of the holding of those cases to the situation

present here is clearly evidenced by his failure to

state the facts in any of those cases or to compare

them with the facts of the instant case.

Unquestionably, the Court can ignore the distinction

between corporation and stockholder where the cor-

porate structure is used as a device by which the stock-

holder is able to consummate a wrong. If respondent

had used his control of the Burlingame Investment

Company in order to make a sale to the corporation at

a fictitious price and thereby create a fictitious loss,

this Court could and would, as it did in the case of

Wis}i07i-Watso7i Co. v. Commissioner, 66 Fed. (2d) 52

(Petitioner's Brief, p. 15), hold the sale invalid. Or

if respondent had organized the Burlingame Invest-

ment Company for the very and sole purpose of selling

his securities to it at a loss and had, upon the com-

pletion of the sale, effected a dissolution of the cor-

poration, this Court would be justified under the

authority of Gregory v. Helvering, 293 U. S. 465

(Petitioner's Brief p. 14), in branding the transaction

as a mere device for the evasion of income taxes.

The evidence here is undisputed, however, that

Burlingame Investment Company was a bona fide cor-

poration organized in 1924 to avoid multiple inheri-

tance taxation, and for the legitimate purpose of deal-

ing in securities, and that it transacted such business

continuously from its incorporation in 1924 down to

and including the time of the trial of this case in 1934

:



18

that respondent sold the securities in question to the

corporation at the market price of such securities at

time of sale ; that contemporaneously with the sale, the

securities were transferred by respondent to the cor-

poration and that continuously thereafter the corpora-

tion received and retained all benefits and income from

the shares of stock acquired by it; that two of the

securities were still held and owned by the corporation

at date of trial, and that the third security had been

sold by the corporation in the j^ear 1932 on the open

market and the proceeds of sale retained exclusively

by the corporation; that in accordance with the uni-

form custom and practice between respondent and the

corporation as to all transactions between them, in-

cluding the payment of dividends, respondent received

appropriate credit on the books of account of the

corporation and on his separate books of accomit for

the proceeds of sale ; and that no agreement existed for

the reacquisition by respondent of the securities sold

to the corporation, nor did respondent reacquire any

of such securities from the corporation.

It is highly significant to note that the only other

sale from respondent to the Burlingame Investment

Company was made in 1931, at which time respondent

sold certain stock to the corporation at a substantial

profit and reported this profit and paid a tax thereon

in his federal income tax return for that year. (R.

70-72.) Clearly then, this is not the type of case where

the sole stockholder of a corporation observes the dis-

tinction between himself and the corporation when it

serves his own ends and ignores it when he finds it to

his advantage to disregard the distinction. To the
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contrary, we find that respondent has at all times

meticulously treated the corporation as an entity sep-

arate and distinct from himself. The same cannot be

said for the Commissioner. While entirely satisfied to

accept the tax upon the 1931 transaction on the theory

that a bona fide sale was made by respondent to the

corporation at a profit, he nevertheless would have this

Court disregard the corporate entity and hold that no

bona fide sale was made in 1930 when the transaction

resulted in a loss.

The petitioner admits that 'Hhe decision of this

Court in Commissioner v. Eldridge, 79 F. (2d) 629,

was on facts hardly distinguishable from those in the

instant case and that the argument advanced on behalf

of the Commissioner in the instant case is in all re-

spects identical with that on behalf of the Commis-

sioner in the Eldridge case". (Petitioner's Brief p.

26.) He argues, however, that ''in the instant case the

failure of the Board to make findings on the evidence

before it which tended to prove a peculiar intertwin-

ing of the personal affairs of the respondent with the

affairs of the corporation, and that they were in effect

a single identity for all practical purposes, to be

treated as such, has been assigned as error"—whereas

in the Eldridge case, the failure of the Board to make
such findings was not assigned as error.

It is difficult to follow the contention of petitioner

in this regard. In the first place, the record does not

show any request made by petitioner to the Board for

any findings of fact. ''If there were any specific ques-

tions of fact upon which defendant desired findings, it
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should have presented them to the Court below".

(General 3Iotors Co. v. Swan Carburetor Co., 44

Fed. (2d) 24, C. C. A. 6.) But even though we

ignore the failure of the Commissioner to request the

desired findings, the Commissioner gains no comfort

thereby. The Board found that on December 30, 1930,

respondent '

' unqualifiedly sold his said shares of stock

of Standard Oil Company, Transamerica Corporation

and Caterpillar Tractor Company to Burlingame In-

vestment Company at the closing market quotations

shown upon the San Francisco Stock Exchange on

that date" (R. 29) ; that contemporaneously with the

sale the certificates representing said shares of stock

were transferred to the corporation ; that separate in-

dividual books of account were kept by respondent

from those of the corporation and appropriate entries

were made on the books of account of respondent and

the corporation evidencing the sales; that payment of

the purchase price was made by appropriate credit on

the books of account in line with the consistent prac-

tice for recording all transactions between respondent

and the corporation, including payment of dividends

;

and that the sale of the shares of stock was bona fide.

(R. 30, 31 and 33.)

If these ultimate findings of fact are supported by

substantial evidence, they are conclusive upon an Ap-

pellate Court. (Burnet v. Leininger, 285 U. S. 136;

Phillips V. Commissioner, 283 U. S. 589; Commis-

sioner V. Gerard, 75 Fed. (2d) 542.)

That there is substantial evidence to support the

foregoing findings appears clearly from the statement
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of evidence. Aside from that, however, a comparison

of the facts in evidence in the instant with the facts

found in the Eldridge case shows that there was no

greater degree of "intertwining" of personal affairs

in one case than the other; the facts, in so far as

material, were identical in both cases. Both corpora-

tions were "one-man" corporations. In each instance

the corporation was a going business concern, the

Eldridge Buick Company being engaged in the busi-

ness of selling automobiles; the Burlingame Invest-

ment Company being engaged in the business of in-

vesting in securities. In both cases the sales in

question were made at the close of the taxable year.

In neither case did the vendor receive any cash from

the corporation, the purchase price of the securities

being credited in each case to the vendor's personal

account with the corporation. In both cases the sale

was made at the prevailing market price. In neither

case was the transaction reflected in the minutes of the

corporation.

In the plea which petitioner makes to this Court to

disregard the corporate entity of the Burlingame In-

vestment Company, petitioner states:

"The relationship between the respondent and
the corporation was not the usual relationship

ordinarily existing between a stockholder and a

corporation. The relationship was far closer and
more intimate than such a relationship, and of

such an unusual nature as to demand that the

identity of the coi-poration as such be disrej^arded

and that it be treated as the respondent's alter

ego.'^

(Petitioner's Brief p. 9.)
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Bearing in mind that respondent was the sole stock-

holder of the corporation, it is obvious that there was

nothing in the least unusual in the relationship be-

tween the corporation and himself. Since no one other

than respondent had a financial interest in the cor-

poration, it was only natural that respondent should

be president of the company; that respondent should

be the sole person in charge of its active affairs; that

he alone should supervise the keeping of the books of

the company and that such books should be kept at the

joint office of hunself and the compan}"; that only

respondent should have authority to sign the corpora-

tion's checks; that he alone should direct the policy of

the corporation. Who, if not the sole stockholder of

the corporation, could reasonably be expected to exer-

cise the functions of management and control of the

corporate affairs'?

The only question involved herein is whether an

individual who sells securities owned by him to a cor-

poration of which he is the sole stockholder, without

any reservations as to title or future enjoyments, and

at the prevailing market price of such securities, is

deprived of his right to deduct as a loss in his income

tax return, the difference between the cost of the se-

curities to him and the price at which he sold them to

the corporation, merely because he is the sole stock-

holder of the corporation. This question has been

determined favorably to respondent by the United

States Supreme Court in Burnet v. Commomvealth

Improvement Company, supra, by this Court in Com-

missioner V. Eldridge, supra, and by every other judi-
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cial forum to which it has been presented. The sales

involved herein therefore resulted in a deductible loss

to respondent.

CONCLUSION.

The decision of the Board of Tax Appeals is correct

and should be affirmed.

Dated, San Francisco,

May 8, 1936.

Respectfully submitted,

John C. Altman,

Attorney for Respondent.

WiLLARD L. Ellis,

Of Counsel,




